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 1.  TIME:  9:00   CASE#: MSC15-00408 
CASE NAME: WENCON DEVELOPMENT  VS.  SUNRISE POWER 
HEARING ON MOTION TO AMEND JUDGMENT TO ADD PAUL PAUZE AS AN 
ADDITIONAL DEBTOR  /  FILED BY WENCON DEVELOPMENT, INC. 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND  VS.  MAHONEY 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY DAVID MAHONEY, ELOISA MAHONEY 
* TENTATIVE RULING: * 
 
The parties are to appear. They shall be prepared to address all aspects of a potential 
continuance of the motion for summary judgment on the ground that more discovery is required. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-01334 
CASE NAME: NATIONSTAR  VS.  GRANADOS 
HEARING ON DEMURRER TO CROSS-COMPLAINT of SMITH 
FILED BY FIDELITY NATIONAL TITLE COMPANY 
* TENTATIVE RULING: * 
 

The demurrer is sustained in its entirety, with leave to amend.  Any amended complaint 
shall be filed and served on or before August 10, 2016.  Counsel are directed to review and 
comply with CCP § 430.41 regarding any future demurrers.   

 
The cross-complaint fails to mention Fidelity’s name other than in the caption.  While in 

many tort cases this would be not a significant defect (because the pro forma cross-complaint 
incorporates the complaint and the complaint makes clear the roles of the various parties), it is a 
significant defect here, where plaintiff fails to argue that either the complaint or the cross-
complaint gives any hint about the nature of Fidelity’s connection to the transaction or of its 
alleged wrongdoing. 

 
Further, the cross-complaint fails to comply with CRC 2.112.  It fails to state in the 

caption of each count the parties that are subject to that count. 
 
Alternatively, the parties can reach a stipulation dropping certain claims against Fidelity 

and setting forth the factual basis for the Smiths’ suit against Fidelity.  Thereafter, if Fidelity still 
claims no viable theory can be alleged against it, it can bring a motion for judgment on the 
pleadings, as augmented by the stipulation.  If the parties adopt this solution, they shall submit a 
Stipulation and Order in lieu of an order affirming this tentative ruling. 
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 4.  TIME:  9:00   CASE#: MSC16-01493 
CASE NAME: PRAETORIAN INSURANCE  VS.   MAKENNA ZIMMERMAN 
HEARING ON MOTION TO COMPEL ATTENDANCE AT 2nd MEDICAL EXAM. 
FILED BY MAKENNA DNAE ZIMMERMAN, D'ANN RIGGS HARVEY 
* TENTATIVE RULING: * 
 
Granted. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00008 
CASE NAME: VIKRAM RANA  VS.  JESSIE DENNEN 
HEARING ON MOTION TO STRIKE EXEMPLARY DAMAGES FROM AMENDED COMP. 
FILED BY JESSIE DENNEN 
* TENTATIVE RULING: * 
 

Defendant Jessie Dennen’s Motion to Strike Plaintiff’s Request for Exemplary 

Damages in the First Amended Complaint is denied. 

  The policy of the law is to construe the pleadings “liberally … with a view to 

substantial justice” (CCP § 452). Here, Plaintiff has alleged sufficient facts where an 

inference of actual malice can be reasonably inferred.   

 Punitive damages are provided for in Civil Code § 3294.  When a “defendant has been 

guilty of oppression, fraud, or malice, the plaintiff, in addition to the actual damages, may 

recover damages for the sake of example and by way of punishing the defendant.”  (Civ. Code, 

§ 3294) The Legislature defined “malice” as “conduct which is intended by the defendant to 

cause injury to the plaintiff or despicable conduct which is carried on by the defendant with a 

willful and conscious disregard of the rights or safety of others.”   

  The statute does not define “despicable conduct,” but courts have given definition to the 

term.  In American Airlines, Inc. v. Sheppard, Mullin, Richter & Hampton, 96 Cal. App. 4th 1017, 

1050-1051 (Cal. App. 2d Dist. 2002) the court, citing to earlier decisions, define “despicable 

conduct” as: 

[C]onduct which is " '. . . so vile, base, contemptible, miserable, wretched or 
loathsome that it would be looked down upon and despised by ordinary decent 
people.' (Citation omitted)… "Such conduct has been described as '[having] the 
character of outrage frequently associated with crime.' [Citation]   [Citation.] . . . 
Punitive damages are appropriate if the defendant's acts are reprehensible, 
fraudulent or in blatant violation of law or policy. The mere carelessness or 
ignorance of the defendant does not justify the imposition of punitive damages. . . . 
Punitive damages are proper only when the tortious conduct rises to levels of 
extreme indifference to the plaintiff's rights, a level which decent citizens should not 
have to tolerate.' " [Citation]  
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Here, Plaintiff alleges that at time of the accident, Defendant was driving at speeds 

in excess of 100 miles per hour; that this was not the first time Defendant drove a motor 

vehicle while intoxicated; that before she became intoxicated she knew she would later be 

driving on the highway; and, she knew the dangers of drunk driving and the catastrophic 

results that sometimes follow.  Moreover, after the collision, despite her duty to assist 

Plaintiff, she did nothing to help him. Finally, Defendant later pled guilty to felony drunk 

driving in connection with the criminal case arising from the accident. 

Plaintiff has pled sufficient facts from which a conscious disregard of probable 

injury to other may be reasonably inferred. Dawes v. Superior Court (1980) 111 

Cal.App.3d 82 and Taylor v. Superior Court (1979) 24 Cal.3d 890. Plaintiff has pled 

Defendant was driving “under the influence,” including sufficient aggravating facts to infer 

a conscious disregard of the probable injury to others. Therefore, Defendant’s motion to 

strike is denied.    

Defendant shall file and serve her Answer on or before August 25, 2017. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00333 
CASE NAME: OWENS  VS.  ENTERPRISE RENT-A-CA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY GEICO INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-00333 
CASE NAME: OWENS  VS.  ENTERPRISE RENT-A-CA 
HEARING ON MOTION TO STRIKE 
FILED BY ELCO ADMINISTRATIVE SERVICES, et al. 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-00333 
CASE NAME: OWENS  VS.  ENTERPRISE RENT-A-CA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   07/27/17 

 
 

- 4 - 

 9.  TIME:  9:00   CASE#: MSC17-00678 
CASE NAME: REEVES  VS.  GALHOTRA 
HEARING ON MOTION FOR LEAVE TO INTERVENE 
FILED BY STATE NATIONAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Granted. 
 

  

10.  TIME:  9:00   CASE#: MSL16-02904 
CASE NAME: HERITAGE POINTE  VS.  DILLARD 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY DANIELLE Y. DILLARD, TONY DILLARD 
* TENTATIVE RULING: * 
 
Continued to 9/21/17 at 9am in Department 33.  Case Management Conference set 8/4/17 is 
continued to 9/21/17. 

  

11.  TIME:  9:00   CASE#: MSN17-0714 
CASE NAME: SARAH STEELE VS.  BAY AREA AIR QUALITY MANAGEMENT DISTRICT 
HEARING ON PETITION FOR RELIEF FROM GOVERNMENT CLAIM REQUIREMENT 
( GOV C 946.6 )  /  FILED BY SARAH STEELE 
* TENTATIVE RULING: * 
 
The petition is granted. 

 
Relief from Government Claim Requirement (Gov. Code §946.6) 
 
A petition under Government Code section 946.6 for relief from the requirement of presenting 
a government claim shall be granted if various conditions are met. (See Gov. Code 946.6(b)(c)).  
Under the circumstances present here, the petition should be granted if the court finds that the 
“failure to present the claim was through mistake, inadvertence, surprise, or excusable neglect 
unless the public entity establishes that it would be prejudiced in the defense of the claim if the 
[petition is granted.]” 
 
These conditions are met. 
 

i. Excusable Neglect 
 
The court finds that the failure to present the claim was due to excusable neglect. 
 
Excusable neglect is defined as “neglect that might have been the act or omission of a 
reasonably prudent person under the same or similar circumstances.” Ebersol v. Cowan (1983) 
35 Cal.3d 427, 435. The standard for showing excusable neglect is the same as required under 
section 473 of the Code of Civil Procedure. Viles v. State of California (1967) 66 Cal.2d 24, 29. 
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When deciding if an attorney’s error is excusable, courts look at (1) the nature of the mistake; 
and (2) whether counsel was otherwise diligent in investigating the claim.  Bettencourt v. Los 
Rios Community College Dist. (1986) 42 Cal.3d 270, 276.  The law favors trial on the merits.  
“In order to implement this policy, any doubts should be resolved in favor of granting relief.”  
Ibid.  Unless inexcusable neglect is clear, the policy favoring trial on the merits prevails.  Ibid. 
 
In Bettencourt, petitioner’s lawyer “made the erroneous assumption” that defendant was a state 
entity, and therefore its employees were state employees. This led the lawyer to present a claim 
against the wrong entity. The court looked to the lawyer’s unfamiliarity with the school itself, 
as well as the “confusing blend of state and local control and funding” to conclude that it was 
“not unreasonable” for counsel to assume the school was part of the statewide education 
system. Id. at 276-77. The court also pointed to other cases that found excusable neglect where 
lawyers’ mistakes were “even more serious than counsel’s neglect here.” Id. at 277; See also 
Kaslavage v. West Kern County Water Dist. (1978) 84 Cal.App.3d 529 (where an attorney 
wrongfully assumed the water district owned a water pipe, never made a phone call to 
determine the true owner, yet the court found excusable neglect.) Lastly, the court ruled that 
counsel was “otherwise diligent” in pursuing the claim, therefore the mistake constituted 
excusable neglect. Bettencourt, supra, 42 Cal.3d at 278.    

 
Here, the mistake of petitioner’s original attorney similarly constitutes excusable neglect. In 
Bettencourt, the lawyer was unfamiliar with the public entity, the lawyer made an erroneous 
assumption that the client was a state employee, and the entity was supported by a confusing 
blend of state and local funds.  See Bettencourt, supra, 42 Cal.3d at 276-77.  Similarly, here, 
petitioner’s original lawyer was unfamiliar with respondent, respondent is also supported by 
state and local funds, and the lawyer believed that petitioner was a state employee.  
Rasmussen Decl., ¶ 4, 5; Steele Reply Decl., ¶ 8. 
 
Petitioner’s counsel does not provide much detail about how she researched BAAQMD, or 
exactly why she concluded it was a state entity. However, these same details were omitted in 
Bettencourt, yet the court stated, “these omissions do not by themselves provide a proper basis 
for denying relief. Although counsel's declaration could have been more specific, any doubts 
must be resolved in favor of granting relief.” Id. at 280. 
 
The court has considered respondent’s Surreply on the question of whether it was reasonable 
for the original lawyer not to realize respondent was not a state agency in light of certain 
information available to petitioner.  Respondent points to the following information:  petitioner 
had worked for respondent for nearly a year; she was paid by paychecks issued by the District, 
not by the State (according to a declaration on information and belief); and on January 19, 2016, 
before she had hired her original attorney, petitioner wrote an email to the Secretary of State, 
inquiring “When a policy is amended to allow for destruction of ‘enforcement’ documentation 
while a site is still active, is there state policy that could trump this policy?” 
 
The court is not persuaded.  The first obligation of a party wishing to sue a public entity is to 
obtain an attorney before expiration of the claim presentation deadline and provide the 
information the attorney requests.  It is for the attorney to decide what questions to ask and what 
information is important.  In Bettencourt, the public entity argued that the attorney could have 
discovered the public entity was not part of the state by some language contained in the 
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letterhead of a letter they had sent the attorney.  The court disagreed, stating it was reasonable 
for the lawyer not to be focused on the letterhead, but only the body of the letter, after the 
attorney had already concluded the entity was part of the state.  ““Once an attorney has decided 
whom to sue, his attention understandably focuses on other aspects of the case. 
Correspondence from the opposing party discussing the merits of the case would not 
necessarily prompt him to reevaluate his choice of defendants.”   Bettencourt, supra, 42 Cal.3d 
at 277. 
 
Similarly, here once the attorney had already concluded that respondent is a state agency her 
attention would understandably have focused on other things, rather than on reconfirming, 
through multiple lines of parallel inquiry such as the name on petitioner’s pay checks, what the 
attorney already believed to be true.  As for the January 2016 email, the state is a large entity.  
Asking one department whether a general rule might exist to override the policy of another 
department, does not equate to knowledge or belief that there was more than one pertinent 
entity for claim presentation purposes.  The other arguments on this point in the Surreply require 
legal analysis of employment status by petitioner’s attorney (rather than by petitioner), at a time 
when the attorney had no reason to question her prior, erroneous conclusion.  
 
Counsel was otherwise diligent in pursuing her client’s case. She sent multiple letters to 
BAAQMD providing notice of claim, as well as an offer to discuss possible resolutions. 
(Steele Reply, Ex. C). She also spoke with the attorney general’s office, the Sierra Club, 
and an expert in air pollution in furtherance of her client’s claim. (Rasmussen Dec. ¶6-7). 
Considering the strong alignment between these facts and the Bettencourt case, petitioner’s 
counsel’s actions constitute excusable neglect. 

 
Respondent notes that petitioner’s counsel ultimately decided not to represent her over 
“concerns about the viability” of her case, and then cites to Mitchell to argue that a lawyer’s 
failure to present a claim after determining petitioner had no chance at recovery is not excusable 
neglect. See Mitchell v. State of Calif. Dept. of Transp. (1985) 163 Cal.App.3d 1016, 1022-23; 
Opposition 14:10-13. Mitchell is distinguishable, however, because the attorney in that case 
determined petitioner had no cause of action. Id. Here, petitioner’s attorney merely expressed 
difficulties that would arise if in fact petitioner pursued her cause of action. (Steele Reply, Ex. D). 
She also pointed to a lack of resources required to pursue the claim. Id. She kept open 
the possibility of obtaining outside council, and even gave further instructions for petitioner 
to follow. Id.    
 
Lastly, petitioner herself was blameless.  She was diligent throughout the time since her 
termination.  She promptly consulted an attorney and diligently tried to obtain another attorney 
when the first one withdrew.  (Steele Dec. ¶¶ 4, 5, 6, 8, 9, 10, 11, 14; Reply Steele Decl., ¶ 4-7, 
9-12). She also contacted the EPA, the California Air Resources Board, and the Special Districts 
Association requesting help in filing a claim against BAAQMD. (Reply Steele Decl. ¶9). She also 
dealt with a serious health issue during this time. (Reply Steele Decl. ¶11). She even attempted 
her own legal research. (Reply Steele Decl. ¶7).  

 
ii. Prejudice to BAAQMD if relief is granted 
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Respondent has not established that it will be prejudiced in the defense of the claim if the 
petition is granted. 
 
Once it has been shown that failure to submit a timely claim was due to excusable neglect, then 
the 946.6 motion shall be granted unless “the public entity establishes that it would be 
prejudiced in the defense of the claim.” §946.6(c)(1). The burden is on the public entity to 
establish it would be prejudiced. Dep’t of Water & Power of the City of Los Angeles v. Sup. Ct. 
(2000) 82 Cal.App.4th 1288, 1297.  
 
Respondent has not met that burden here.  Respondent argues that petitioner’s failure to submit 
a timely claim “denied the District an opportunity to engage in meaningful discussions with 
Petitioner about the specific nature of her claim and possibly settle the claim.” (Opposition 
16:12-14). As petitioner points out, however, respondent was aware of her whistleblower 
complaint within a few days of her termination. Furthermore, respondent immediately hired a 
lawyer to investigate the matter. This investigation consisted of interviews and investigation 
lasting multiple months.  Respondent has not shown how the granting of this petition will 
prejudice it in its defense of this claim. 
 
Respondent also makes more general arguments, such as that “memories have faded” and 
“evidence has become harder to obtain.”  However, these are mere conclusory statements, 
“devoid of evidentiary value.” Viles v. State (1967) 66 C2d 24, 31. 

 
 Substantial Compliance Doctrine 
 
The cases are equivocal whether the court may decide substantial compliance in a petition 
proceeding under section 946.6 See, e.g., Santee v. Santa Clara County Office of Education 
(1990) 220 Cal.App.3d 702, 711  Here, the parties have fully briefed whether there was 
substantial compliance. Neither of them has objected to consideration of the substantial 
compliance issue here. Therefore, they have waived any argument that the court may not 
decide that issue on this petition. 
 
Government Code section 905 states, “all claims for money or damages against local public 
entities” must be presented to the local entity before a lawsuit may commence. Section 910 
sets out the “contents of claim” that are required to constitute a valid claim. Under the doctrine of 
substantial compliance, a claim presented to a public entity is valid if there is “some compliance 
with all of the statutory requirements.” City of San Jose v. Sup. Ct. (1974) 12 Cal.3d 447, 456 
(emphasis added). Substantial compliance applies if the claim “provide[s] the public entity 
sufficient information to enable it to adequately investigate claims and to settle them, 
if appropriate, without the expense of litigation.” Id. at 455.  
 
The court finds that the letter from petitioner’s attorney to respondent dated March 25th 
substantially complied with section 910 of the Government Claims Act.  
  
In Connelly v. County of Fresno, the court held that petitioner’s complaint substantially complied 
with section 910, despite being “insufficient” under Section 910, subsection (d). Connelly v. 
County of Fresno (2006) 146 Cal.App.4th 29, 39. Petitioner failed to provide a “general 
description of her injuries” as required under § 910(d). Id. However, since petitioner’s claim 
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stated she suffered damages for “unspecified medical, lost income, future medical,” this put 
respondent on notice she was asserting a personal injury claim. Id. The court further explained 
that in determining if a claim substantially complies with § 910, “the claim should be viewed in its 
entirety” and then determine if it “reasonably enables the public entity to make an adequate 
investigation and settle the claim.” Id. at 40. 
 
Here, the issue with substantial compliance revolves around § 910(f). Subsection (f) requires 
the claimant to state the exact dollar amount sought, if less than ten thousand dollars. If it is 
more than ten thousand dollars, then petitioner is not required to state an amount, but still 
“shall indicate whether the claim would be a limited civil case.” Gov. Code § 910(f).  
 
In determining if petitioner’s claim satisfies the substantial compliance doctrine, the court must 
view the claim “in its entirety” and determine if it enables respondent to “make an adequate 
investigation and settle the claim.” See Connelly, supra, 146 Cal.App.4th at 40. Using the 
Connelly test, petitioner’s claim does substantially comply with the Government Claim Act.  
 
Respondent argues that in failing to state an exact dollar amount, and failing to state whether 
this claim would be a limited civil case, petitioner cannot have substantially complied with § 910 
because a required element was omitted.  However, as discussed in City of San Jose, supra, 
12 Cal.3d at 455, substantial compliance allows an imperfect claim to proceed because the 
claim still “provide[s] the public entity sufficient information to enable it to adequately investigate 
claims” and determine if it wants to settle. As petitioner points out, omitting an exact dollar 
amount is permitted under § 910(f) because the claim is for more than ten thousand dollars. 
Furthermore, the relief requested (back pay, front pay, and punitive damages) gave respondent 
sufficient notice that petitioner did not plan to file a limited civil case.  
 
Respondent relies on Phillips v. Desert Hosp. Dist. to support the claim that “omitting the 
amount sought in damages cannot be considered to substantially comply.” See Phillips v. 
Desert Hosp. Dist. (1989) 49 Cal.3d 699, 705-08; see Opposition 10:15-17. However, as 
petitioner correctly points out, the Phillips court made this statement in reference to a previous 
version of §910(f) in which the amount claimed was required. Id. at 706. Since the 1987 
amendment, a dollar amount is not required if the amount exceeds ten thousand dollars.  
 
As in Connelly, the claim here “is not the model of clarity,” but it does contain language that 
provide respondent sufficient notice to investigate the claim. See Connelly, supra, 146 
Cal.App.4th at 41. It states it is a “Notice of Retaliation/Whistleblower Complaint” and then sets 
forth the facts that gave rise to the alleged complaint. (Rasmussen Dec., Ex. C) It then re-states 
it is a claim for violation of California’s whistleblower protection statutes, and sets forth the 
“relief requested.” Id.  It substantially complies with the Government Claims Act. 
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12.  TIME:  9:00   CASE#: MSN17-0978 
CASE NAME: IN RE 1404 MARIA AVE. ANTIOCH 
HEARING ON PETITION RE UNRESOLVED CLAIMS & DEPOSIT OF SURPLUS FUNDS 
FILED BY MORTGAGE LENDER SERVICES, INC. 
* TENTATIVE RULING: * 
 
Appear. 
 

  

13.  TIME:  9:00   CASE#: MSN17-1114 
CASE NAME: RE ANGEL RAMIREZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

14.  TIME:  9:00   CASE#: MSN17-1118 
CASE NAME: RE MARIAH M. LEE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
 

 

 


